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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 8-1996) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 1996 follow. 
The last notice was published in the CUSTOMS BULLETIN on August 28, 
1996. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W,, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: September 6, 1996. 


VICKI E. ALLUMS, 
(for John F. Atwood, Chief, 
Intellectual Property Rights Branch.) 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“A. J. & W. INCORPORATED” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“A. J. & W. INCORPORATED.,” used by A. J. & W. Incorporated, a cor- 
poration organized under the laws of the State of Hawaii, located at 565 
Kokea Street, Building G2-4, Honolulu, Hawaii 96817. 

The application states that the trade name is used in connection with 
towels, footwear, bags, luggage, mugs, straw beach mats, kitchen acces- 
sory sets, luggage accessories, jewelry bags, ornamental wood stands, 
bath gift sets, pua shell souvenir line, fans, ashtrays, and general souve- 
nir items. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before November 12, 1996. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Consti- 
tution Avenue, NW, (Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Johnson, 
Intellectual Property Rights Branch, 1301 Constitution Avenue, NW, 
(Franklin Court), Washington D.C. 20229 (202-482-6960). 


Dated: September 6, 1996. 


JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


{Published in the Federal Register, September 12, 1996 (61 FR 48206)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 39, SEPTEMBER 25, 1996 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 10, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF LUNCH BOX-TYPE HANDBAG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of a lunch box-type handbag. This article is a womens handbag of light 
gauge, tin-plated steel that resembles a metal lunch box. Notice of the 
proposed revocation was published on July 31, 1996, in the Customs 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after November 25, 1996. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On July 31, 1996, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 30, Number 31, proposing to revoke NY A80887, dated 
March 13, 1996, which classified the lunch box-type handbag as an 
article of iron or steel, in subheading 7326.90.35, Harmonized Tariff 
Schedule of the United States (HTSUS). No comments were received in 
response to this notice. Pursuant to section 625(c)(1), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
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Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking NY A80887 to reflect the 
proper classification of lunch box-type handbag in subheading 
7326.90.10, HTSUS, a provision for other articles of tinplate. The rate 
of duty under this provision is 1.4 percent ad valorem. HQ 959174, 
revoking NY A80887, is set forth as the Attachment to this document. 
Publication of rulings or decisions pursuant to 19 U.S.C 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: September 10, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, September 10, 1996. 


CLA-2 RR:TC:MM 959174 JAS 
Category: Classification 
Tariff No. 7326.90.10 
Ms. PATTI KNIEST 


EDISON BROTHERS STORES INC. 
PO. Box 66995 
St. Louis, MO 63166-6995 


Re: NY A80887 revoked; metal, domed lunch box-shaped handbag; container of tin-plated 
steel carried on the person; articles of tinplate, Subheading 7326.90.10; GRI 6. 


DEAR Ms. KNIEST: 

In NY A80887, issued to you on March 13, 1996, a domed, lunch box-shaped handbag, of 
tin-plated steel, was found to be classifiable in subheading 7326.90.35, Harmonized Tariff 
Schedule of the United States (HTSUS), as containers of a kind normally carried on the 
person, in the pocket or in the handbag. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY A80887 was published on July 31, 1996, in the CUSTOMS BULLETIN, 
Volume 30, Number 31. 


Facts: 


The merchandise in NY A80887 was a domed lunch box-shaped handbag, of tin-plated 
steel, from India. This article, measuring approximately 9 inches x 3.5 inches x 5inches, 
was described as resembling a lunch box with a handle and a textile shoulder strap, witha 
hinged lid secured by two hasps and staples. 

You maintain that the more appropriate provision for the handbag is subheading 
7326.90.10, HTSUS, other articles of tinplate. You contend that within heading 7326 this 
provision specifically describes the merchandise. We agree. 
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The provisions under consideration are as follows: 
7326 Other articles of iron or steel: 
7326.90 Other: 
7326.90.10 Of tinplate * * * 1.4 percent ad valorem 
Other: 
7326.90.35 Containers of a kind normally carried on the person, in 
the pocket or in the handbag * * * 7.8 percent ad valorem 


Issue: 
Whether the lunch box-shaped handbag is classifiable as an article of tinplate. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes and, provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 6 states, in relevant part that, 
for legal purposes, the classification of goods in the subheadings of a heading shall be deter- 
mined according to the terms of those subheadings and any related subheading notes and, 
by appropriate substitution of terms, to GRIs 1 through 5, on the understanding that only 
subheadings at the same level are comparable. 

GRI6is the legal authority for classifying goods in the subheadings of a heading by apply- 
ing GRIs 1 through 5, with appropriate substitution of terms. Applying GRI 1 at the sub- 
heading level through GRI 6, the lunch box-shaped handbag is within the provision for 
other articles of tinplate. 


Holding: 

Under the authority of GRI 1, applied at the subheading level by GRI6, the domed, lunch 
box-shaped handbag of tin-plated steel is provided for in heading 7326. It is classifiable in 
subheading 7326.90.10, HTSUS. 

NY A80887, dated March 13, 1996, is revoked. In accordance with 19 U.S.C. 1625(c)(1), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 103 


RIN 1515-AB89 


ELECTRONIC REQUEST FOR 
CONFIDENTIAL TREATMENT OF EXPORT MANIFEST DATA 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions concerning export manifest data to enable shippers to request 
confidential treatment of their name and address information on the 
Automated Export System (AES). The changes proposed will also pro- 
vide for the availability of AES export manifest data on magnetic tapes. 


DATES: Comments must be received on or before November 12, 1996. 


ADDRESSES: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, Franklin Court, 1301 Constitution Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washing- 
ton, D.C. 


FOR FURTHER INFORMATION CONTACT: AES Team, Office of 
Information and Technology, (202) 927-0280. If you have a fax 
machine, phone (202) 927-3555 to receive a menu of AES topics on 
which specific information is available via fax. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The filing and public disclosure requirements applicable to vessel 
inward manifests are contained at Section 431 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1431). While the filing requirements applicable 
to vessel outward manifests are contained at Section 4197 of the 
Revised Statutes of the United States, as amended (46 U.S.C.App. 91), 
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the public disclosure requirements applicable to such manifests are 
contained at Section 431 of the Tariff Act of 1930, as amended (19 U.S.C. 
1431). (It is noted regarding the filing of manifest information that 
while the Secretary of Commerce, pursuant to 13 U.S.C. 301, is required 
to collect information from all persons engaged in foreign commerce or 
trade, it is Customs that collects the actual manifest information, see, 13 
U.S.C. 303.) Regarding the public disclosure of manifest data, Section 
431(c) provides that the information to be made available shall include 
the name and address of each importer or consignee and the name and 
address of the shipper to such importer or consignee, unless the 
importer or consignee has made a biennial certification—in writing— 
to the Disclosure Law Officer, Headquarters, U.S. Customs Service, 
claiming confidential treatment of such information. 

The Customs Regulations implementing the public disclosure of 
manifest information requirements are found at § 103.31(c)(19 CFR 
103.31(c))(formerly § 103.14(c), but redenominated May 3, 1996, in 
T.D. 96-36 (61 FR 19838)); the confidentiality provisions are found at 
§ 103.31(d)(19 CFR 103.31(d)). Section 103.31 was last amended in 
1992 by T.D. 92-92 (57 FR 44089), to make inbound manifest data 
acquired from the Automated Manifest System (AMS) available to the 
public on magnetic tapes. 

On February 24, 1994, the Commissioner of Customs directed Cus- 
toms to develop an Automated Export System (AES) in cooperation 
with the Bureau of the Census. The AES was implemented on an initial 
and voluntary basis on July 3, 1995, at five ports: Charleston, SC, Balti- 
more, MD, Houston, TX, Norfolk, VA, and Los Angeles-Long Beach, CA. 
At this time all exporters, forwarders, and carriers transmitting 
information into AES are still required to file paper Shippers Export 
Declarations and outward manifests as required by existing regula- 
tions. See, 19 CFR 4.63. Changes in procedures are planned that will 
allow approved participants in AES to meet these requirements solely 
through the electronic filing of information into AES. 

AES was designed to create, to the maximum extent possible, a paper- 
less environment in export reporting. It is anticipated that this will 
result in significant private-sector savings by reducing the need for doc- 
ument preparation, routing, and submission. 

Further, AES was designed and developed with the input and advice 
of affected private-sector parties. Because much of the manifest data 
will be made available to the news media and public, several requests 
were made that AES be programmed to accommodate an on-line 
request for confidential treatment of the shipper’s name and address 
data on outward manifests. Such a procedure, if implemented, would 
provide cost savings and efficiencies similar to those described above 
and encourage greater utilization of the AES. 

Accordingly, this document proposes to amend the Customs Regula- 
tions at §§ 103.31(d)(2) and (e)(1) and (3). Section 103.31(d)(2) will be 
revised to provide that those shippers that use the AES may request 
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confidential treatment of their name and address information via the 
AES, as an alternative to the written certification procedures delin- 
eated at § 103.31(d)(1). Electronic requests for confidential treatment 
via AES will be treated in the identical manner as a request in writing. 
Section 103.31(e)(1) will be revised to provide that outward manifest 
data acquired from the AES is available to the public on magnetic tape 
and § 103.31(e)(3) will be revised to list the 11 data elements (two ele- 
ments for which confidentiality may be requested) that will be provided 
to the public. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b), on regular business days between 
the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, U.S. Cus- 
toms Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washing- 
ton, D.C. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) and based upon the information set forth above, it is certified 


that the proposed amendments, if adopted, will not have a significant 
impact on a substantial number of small entities. Accordingly, the pro- 
posal is not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 and 604. This document does not meet the criteria for a “sig- 
nificant regulatory action” as specified in E.O. 12866. 


List OF SUBJECTS 

19 CFR Part 103 

Administrative practice and procedure, Confidential business 
information, Exports, Reporting and recordkeeping requirements. 

PROPOSED AMENDMENT TO THE REGULATIONS 

For the reasons stated above, it is proposed to amend part 103 of the 

Customs Regulations (19 CFR part 103) as set forth below: 
PART 103—AVAILABILITY OF INFORMATION 

1. The general authority citation for part 103 continues to read, anda 
specific authority citation for § 103.31 is added to read, as follows: 
Authority: 5 U.S.C. 301, 552, 552a; 19 U.S.C. 66, 1624; 31 U.S.C. 9701. 

Section 103.31 also issued under 19 U.S.C. 1431 and 46 U.S.C.App. 91; 


* * * * * * * 


2. In § 103.31, paragraph (d)(2); the first sentence of paragraph 
(e)(1); and paragraph (e)(3) are revised to read as follows: 
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§ 103.31 Information on vessel manifests and summary statis- 
tical reports. 


* * * * * * * 


(d) Confidential treatment— 


(2) Outward manifest. A shipper, authorized employee, official, or 
authorized agent of the shipper may request confidential treatment of 
its name and address contained in outward manifests by following the 
written certification procedures provided in paragraphs (d)(1)(ii)—(iv) 
of this section or, if authorized to transmit information on the Auto- 
mated Export System (AES), by submitting a certification request on- 
line in that system. In the latter situation, the format and routing of 
such request will be as designated in the AES Users Guide. 


* * * * * * * 


(e) Availability of manifest data on magnetic tapes. 

(1) Availability. Inward manifest data acquired from the Automated 
Manifest System (AMS) and outward manifest data acquired from the 
Automated Export System (AES) are available to interested members 
of the public on magnetic tape. * * * 

* * * * * * * 


(3) Data elements. The following are the data elements from the desig- 
nated manifest (AMS/AES) which will be provided to the public via 
magnetic tape: 

(i) AMS manifest: 


(A) Carrier code; 

(B) Vessel country code; 

(C) Vessel name; 

(D) Voyage number; 

(E) Port of unlading; 

(F) Estimated date of arrival; 

(G) Bill of lading number; 

(H) Foreign port of lading; 

(I) Manifest quantity; 

(J) Manifest units; 

(K) Weight; 

(L) Weight unit; 

(M) Shipper’s name!; 

(N) Shipper’s address!; 

(O) Consignee’s name}; 
Consignee’s address}, 
Notifying party’s name}; 

(R) Notifying party’s address}; 

(S) Piece count; 

(T) General description of goods; 

(U) Container number(s); and 
Seal number(s). 
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(ii) AES manifest: 


(A) Carrier code; 

(B) Vessel country code; 

(C) Vessel name; 

(D) Voyage number; 

(E) Port of lading; 

(F) Foreign port of unlading; 
(G) Manifest quantity; 

(H) Manifest units; 

(I) General description of goods; 
(J) Shipper’s name!; and 

(K) Shipper’s address!. 


MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: June 5, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 12, 1996 (61 FR 48098)] 


19 CFR Part 123 


RIN 1515-AB90 


PORT PASSENGER ACCELERATION SERVICE SYSTEM 
(PORTPASS) PROGRAM 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to reference certain Immigration and Naturalization Service 
(INS) Regulations that provide for land-border inspection programs 
jointly developed with Customs. These land-border inspection pro- 
grams—collectively known as Port Passenger Acceleration Service Sys- 
tem (PORTPASS)—are designed to facilitate the processing of certain 
identified, pre-registered, low-risk travelers along the United States 
border who frequently cross at certain areas by exempting them from 
normal report of arrival and presentation for inspection requirements, 
while still safeguarding the integrity of the United States land border. 
Participation in PORTPASS is voluntary and annual application fees 
are charged by the INS. 


DATES: Comments must be received on or before November 12, 1996. 
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ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Regulations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, Franklin Court, 1301 Constitution Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service, Franklin Court, 1099 14th St., NW, Suite 4000, Washing- 
ton, D.C. 


FOR FURTHER INFORMATION CONTACT: Joseph O’Gorman, 
Office of Field Operations, Passenger Operations Division, (202) 
927-0543. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Reporting and Inspection Requirements: 


Except as otherwise authorized by the Secretary, all individuals 
arriving in the United States are required to (1) enter only at designated 
border crossing points, (2) immediately report their arrival to Customs 
(and other Federal inspection agencies, such as the Immigration and 
Naturalization Service (INS), that have reporting requirements), and 
(3) present themselves and their vehicle, and all persons and merchan- 
dise (including baggage) on board, for inspection, and may not depart 
from the designated customs border crossing point until authorized to 
do so. 19 U.S.C. 1433 and 1459. Failure to report such arrival and make 
such presentation for inspection may result in the individual being 
liable for certain civil and criminal penalties, as provided under 19 
U.S.C. 1459, in addition to other penalties applicable under other provi- 
sions of law, see, 19 U.S.C. 1436 and 1497. Customs reporting and 
inspection requirements applicable to individuals entering the U.S. at 
land border crossings are delineated at § 123.1, Customs Regulations 
(19 CFR 123.1). 


Low-risk Border-Crossing Facilitating Programs: 


At certain remote locations along the U.S. land border, these report- 
ing and inspection requirements often burden low-risk local residents 
needing to cross the international border by requiring them to travel to 
a land border crossing which may be located a considerable distance 
away. Further, the hours of the most convenient land-border crossing 
may be limited to 8 hours during the day. To facilitate the entry pro- 
cessing of such low-risk travelers, Customs and the Immigration and 
Naturalization Service (INS) have developed certain technologically- 
innovative land-border inspection programs, collectively known as the 
Port Passenger Accelerated Service System (PORTPASS). (See INS 
document at 60 FR 50386, September 29, 1995, implementing land bor- 
der facilitating programs, codified at 8 CFR 235.13). Two land border 
entry facilitation programs have been developed thus far under the 
PORTPASS: one concerns travellers that enter the U.S. through desig- 
nated lanes at busy Port of Entry (POE) crossings (the Dedicated Com- 
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muter Lane (DCL) program); the other concerns local residents who 
enter the U.S. at remote land border crossings (the Automated Permit 
Port (APP) program). 


The Dedicated Commuter Lane Program: 


The DCL program is designed to expedite the entry of low-risk travel- 
ers in privately-owned vehicles through a staffed POE by use of dedi- 
cated express lanes, without inhibiting Customs mandate to enforce the 
customs laws of the U.S. and those laws enforced or administered by 
Customs, including the prevention of illegal entry of both aliens and 
controlled substances into the U.S. The DCL program was implemented 
as a pilot program in 1991 at the Peace Arch crossing in Blaine, Wash- 
ington. See, 8 CFR 286.8. Program specifics and eligibility require- 
ments for participation in the DCL program are delineated at § 235.13 
of the INS Regulations (8 CFR 235.13). 


The Automated Permit Port Program: 


The APP program is designed to facilitate border crossings in remote 
areas by local residents identified as low-risk who are pre-authorized to 
enter the U.S. at designated APPs during periods when the port is 
closed, i.e., unstaffed by Customs and INS personnel, while still safe- 
guarding the integrity of the U.S. border through the use of automated 
technology. Although it is anticipated that APPs may be established 
wherever there exists identifiable groups of low-risk local residents 
along the U.S. border, at present the first of these APPs are expected to 
be established at Scobey, Montana, and at Forest City and Orient, 
Maine. For program specifics and eligibility requirements for participa- 
tion in the APP program, again see § 235.13 of the INS Regulations. 

Although it is only proposed in this document to amend § 123.1 of the 
Customs Regulations (19 CFR 123.1) to reference §§ 235.13 and 286.8 
of the INS regulations (8 CFR 235.13 and 286.8), which provide for the 
PORTPASS program, a general description of the PORTPASS program 
requirements follows. 


PORTPASS Requirements in general: 

(1) Eligibility. Participation in PORTPASS is voluntary. Currently, 
applicants must be either citizens of the U.S., legal permanent residents 
of the US., citizens of Canada, landed immigrants of Canada who are 
citizens of the Commonwealth countries, or other non-immigrants as 
determined by the Commissioner of the U.S. Immigration Service. 

(2) Application. Application for participation in either or both facili- 
tated-entry programs under PORTPASS—DCL and APP—is made by 
completing INS Form I-823 (Application—Inspections Facilitation 
Programs) and paying a non-refundable, annual application fee to the 
INS, which is authorized to be collected under their user-fee legislation. 
The fee is US$25 per applicant, with the maximum amount payable bya 
family (husband, wife, and minor children under 18 years of age) set at 
US$50. These fees may be waived for APP applicants. If fingerprints 
are required, a separate fingerprinting processing fee will be charged. 
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Applications must be supported by evidence of citizenship and, in the 
case of lawful permanent residents of either the U.S. or Canada, evi- 
dence of legal permanent resident status in the U.S. or Canada. Evi- 
dence of residency must be submitted by all applicants. Alien applicants 
requiring a valid visa must be in possession of such documentation and 
any other documentation required by the Immigration and Nationality 
Act (see, 8 U.S.C. 1201 et seq., as amended) at the time of the application, 
at the time of each entry, and at all times while present in the United 
States. Applications can be mailed or submitted, during regular work- 
ing hours, to Customs/INS personnel at the POE having jurisdiction 
over the particular border crossing for which the applicant requests 
PORTPASS participation. Each applicant must present him/herself for 
inspection by a Customs/Immigration Officer prior to approval of the 
application and agree to abide by the conditions specified at paragraph 
(4) below. Further, regarding the DCL program, each vehicle registered 
by a PORTPASS participant must be inspected and approved prior to 
its use in that program. 

Once accepted into a PORTPASS program, an identity card, decal, or 
other appropriate identifying device is issued to identify the partici- 
pant—and vehicle, in the case of the DCL program—authorized to par- 
ticipate in a program. However, such identification items remain the 
property of the U.S. Government and will be removed/surrendered 
when participation is revoked or upon expiration of the authorized 
period of use. Authorization to participate in PORTPASS is valid for 
one year from the date of acceptance; however, participation may be 
renewed annually upon reapplication and payment of the required 
application fee. 

(3) Denial of application. An application may be denied at the discre- 
tion of either Service—Customs or INS—having jurisdiction over the 
land border crossing point. The specific reason(s) for denying an 
application will be personally explained to the applicant. While there 
will be no appeal from a denial, because the denial will be without preju- 
dice, the applicant may reapply immediately. 

(4) Conditions for participation in PORTPASS. Because participa- 
tion in the PORTPASS programs constitutes an exception to the nor- 
mal reporting and presentation for inspection requirements contained 


at 19 CFR 123.1, participants must agree to abide by the following 
conditions: 


(i) Facilitated entry into the U.S. is authorized only at the land- 
border crossing approved. Participants who wish to enter the U.S. 
through other land border crossings must make separate applica- 
tion for each land-border crossing and comply with all applicable 
program requirements. 

(ii) Whenever an authorized vehicle carries passengers, each pas- 
senger must be individually authorized under the same PORT- 
PASS program to make facilitated entry into the U.S. at that 
land-border crossing. 
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(iii) Participants must be in possession of all documents issued 
that authorize participation in the PORTPASS program and any 
other entry documents as required by regulation each time facili- 
tated entry is made into the US. For example, alien applicants 
requiring either a valid visa or Nonresident Alien Border Crossing 
Identification Card must be in possession of such documentation 
each time facilitated entry into the U.S. is made. 

(iv) Participants shall not import merchandise in excess of appli- 
cable personal duty exemptions (see generally, subparts D (for 
residents) and E (for nonresidents) of 19 CFR Part 148), negotiable 
instruments in amounts subject to reporting requirements, 
commercial merchandise, or prohibited/restricted merchandise. 
Importation of such merchandise precludes facilitated entry into 
the U.S. under PORTPASS and requires the application of normal 
entry procedures established under the Customs laws and regula- 
tions and the laws and regulations administered by other Federal 
inspection agencies. 

(v) Participants agree to abide by all federal, state, and local laws 
regarding the importation of alcohol or agricultural products or 
the importation or possession of controlled substances, as defined 
at section 101 of the Controlled Substance Act (21 U.S.C. 802). 

(vi) Participants agree that Customs retains the right to conduct 


inspections within its legal authority to ensure compliance with 
PORTPASS requirements. 


Violation of any of the conditions applicable to facilitated entry or 
other Customs laws and regulations and other laws and regulations 
administered by Federal inspection agencies will result in revocation of 
PORTPASS participation authorization and may lead to other applica- 
ble sanctions, such as administrative and/or criminal prosecution, 
deportation (if applicable), as well as possible seizure of the goods 
and/or the vehicle. 

As stated above, it is only proposed in this document to amend § 123.1 
of the Customs Regulations (19 CFR 123.1) to reference the INS regula- 
tions at §§ 235.13 and 286.8, which provide the program specifics for 
the PORTPASS. 


COMMENTS 


Before adopting this proposed regulation as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of 
the Treasury Department Regulations (31 CFR 1.4), and § 103.11(b) of 
the Customs Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, 
Office of Regulations and Rulings, U.S. Customs Service, Franklin 
Court, 1099 14th St., N.W, 4th floor, Washington, D.C. 
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INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 

Pursuant to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), it is certified that, if adopted, the proposed amendments will not 
have a significant economic impact on a substantial number of small 
entities, as the proposed amendments concern the entry status of indi- 
viduals. Accordingly, the proposed amendments are not subject to the 
regulatory analysis or other requirements of 5 U.S.C. 603 and 604. This 
amendment does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 


LIST OF SUBJECTS 
19 CFR Part 123 


Administrative practice and procedure, Aliens, Canada, Customs 
duties and inspection, Fees, Forms, Immigration, Imports, Mexico, 
Reporting and recordkeeping requirements, Test programs. 


AMENDMENTS TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend part 123 of the 
Customs Regulations (19 CFR part 123), as set forth below: 


PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 


1. The authority citation for part 123 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of a United States (HTSUS)), —- 1433, 1624. 


* * * * * 


2.In § 123.1, it is proposed to amend the a sentence in paragraph 
(a) by adding the words “, unless excepted by voluntary enrollment in 
and compliance with PORTPASS—a joint Customs Service/Immigra- 
tion and Naturalization Service facilitated entry program (See, 
Immigration and Naturalization Regulations at 8 CFR 235.13),” after 
the words “Individuals arriving in the United States”; and, to amend 
paragraph (b) by removing the second and third sentences and adding, 
in their place, the sentence that reads as follows: 


§ 123.1 Report of arrival from Canada or Mexico and permis- 
sion to proceed. 
* * * * * * * 


(b) Vehicles. * * *. Upon arrival of the vehicle in the US., the driver 
shall, unless he or she and all of the vehicle’s occupants are excepted by 
enrollment in, and in compliance with, PORTPASS—a joint Customs 
Service/ Immigration and Naturalization Service facilitated entry pro- 
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gram (See, Immigration and Naturalization Regulations at 8 CFR 
235.1 and 286.8), immediately report such arrival to Customs, and shall 
not depart or discharge any passenger or merchandise (including bag- 
gage) without authorization by the appropriate Customs officer. 


* * * * * * * 


GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: July 29, 1996. 
DENNIS M. O’CONNELL, 


Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, Septebmer 12, 1996 (61 FR 48100)] 
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QUEEN’S FLOWERS DE COLOMBIA, ET AL., PLAINTIFFS v. 
UNITED STATES, DEFENDENT 


Court No. 96-08-01921 
[Injunctive relief granted in part] 
(Decided August 30, 1996) 


Arnold & Porter, (Michael T: Shor, William L. Busis) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice; Velta Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, 
United States Department of Justice; Of Counsel, Lucius B. Lau, Office of the Chief Coun- 
sel for Import Administration, United States Department of Commerce. 


MEMORANDUM AND ORDER ON 
PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION 


POGUE, Judge: This matter is before the court on the motion of plain- 
tiffs, 20 individual privately-held producers and exporters of fresh cut 
flowers from Colombia, and three related importers in the United 
States, for a preliminary injunction to enjoin liquidation of entries! and 
to prevent collection of antidumping duty deposits: The deposits were 
set in a United States Department of Commerce (“Commerce”) final 
determination, which plaintiffs contend is illegal. See Certain Fresh Cut 
Flowers from Colombia, 61 Fed. Reg. 42833 (Aug. 19, 1996)(final results 
admin. reviews). 

The 20 producers/exporters consist of the following Colombian com- 
panies: (1) Queen’s Flowers de Colombia Ltda., (2) M.G. Consultores 
Ltda., (3) Agroindustria del RioF rio Ltda., (4) Cultivos Generales Ltda., 


lin their application for relief, plaintiffs seek a preliminary injunction to enjoin liquidation of entries of fresh cut 
flowers from Colombia which are the subject of the administrative determination Certain Fresh Cut Flowers from 
Colombia, 61 Fed. Reg. 42833 (Aug. 19, 1996)(final results admin. reviews). Defendant consents to the injunction if 
plaintiffs post a bond in an amount set by the court. The court, having set the bond amount at $1,500,000.00 dollars, 


and having considered the agreed upon preliminary relief in light of the court’s other findings, infra, granted this por- 
tion of plaintiffs’ requested relief. 


23 
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(5) Floranova Ltda., (6) Flores Atlas Ltda., (7) Flores Calima S.A., 
(8) Flores de Bojaca Ltda., (9) Flores del Halo Ltda., (10) Flores el Aljibe 
S.A., (11) Flores el Cacique Ltda., (12) Flores Canelon Ltda., (13) Flores 
el Cipres Ltda., (14) Flores el Roble, (15) Flores el Tandil Ltda., 
(16) Flores Jayvana Ltda., (17) Flores la Mana S.A., (18) Flores la Val- 
vanera Ltda., (19) Jardines de Chia Ltda., and (20) Jardines Fredonia 
Ltda. 

The three U.S. importers are: (1) Queen’s Flowers Corp., based in 
Miami, Florida, (2) Atlas Flowers, Inc. d/b/a/Golden Flowers, located in 
Miami, Florida, and (3) Florexpo, located in Carlsbad, California. 

In its Final Results for the consolidated fifth, sixth and seventh 
administrative reviews of the antidumping order on Certain Fresh-Cut 
Flowers From Colombia, 61 Fed. Reg. 42833, the Department of Com- 
merce International Trade Administration (“ITA”) determined that all 
20 flower producing companies were related, and collapsed them into a 
single entity called the “Queen’s Flowers Group.” ITA did not calculate 
dumping margins for this group based on data submitted by the compa- 
nies. Instead, ITA applied a best information available rate (“BIA”) of 
76.60 percent to all 20 companies for each of the three one-year periods 
of review, and for future cash deposits. The margins found for other 
Colombian producers were in the range of 0 to 5 percent. 


BACKGROUND 


Following investigations by the Department of Commerce and the 
US. International Trade Commission, an antidumping duty order was 
entered against Certain Fresh Cut Flowers From Colombia in 1987. 
That antidumping duty order covered standard carnations, miniature 
carnations, standard chrysanthemums, and pompom chrysanthe- 
mums. See Certain Fresh Cut Flowers From Colombia, 52 Fed. Reg. 
6492 (Mar. 18, 1987) (amend. final determination). 

Prior to the August 19, 1996 publication of the final results in the con- 
solidated fifth, sixth, and seventh administrative reviews of the Fresh 
Cut Flowers From Colombia antidumping duty order, covering entries 
made between March 1, 1991 and February 28, 1994, plaintiffs’ exports 
to the United States were subject to antidumping duty deposit rates 
ranging between 0% and 3.13%. 

ITA initiated the fifth review (covering entries between March 1, 1991 
and February 29, 1992) on May 21, 1992. ITA initiated the sixth review 
(covering entries between March 1, 1993 and February 28, 1994) on May 
2, 1994. It sent out separate Section A questionnaires (requesting corpo- 
rate structure information and aggregate sales data) for the fifth and 
sixth reviews on November 9, 1993. ITA initiated the seventh review on 
May 2, 1994, and sent out Section A questionnaires on April 22, 1994. 
ITA later consolidated the fifth, sixth, and seventh administrative 
reviews (covering entries between March 1,1991 and February 28, 
1994). It issued Sections C and D of its questionnaire, requiring all cost 
and U.S. sales data, for all three review periods. These responses were 
filed in July and August of 1994. 
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Nine of the twenty plaintiff producers were included within Com- 
merce’s Notices of Initiation for the fifth, sixth, or seventh administra- 
tive reviews. These nine companies were: (1) Queen’s Flowers de 
Colombia Ltda., (2) Jardines de Chia Ltda., (3) Jardines Fredonia Ltda., 
(4) Agroindustria del RioFrio Ltda., (5) Flores el Canelon Ltda., 
(6) Flores del Hato Ltda., (7) Flores la Valvanera Ltda., (8) M.G. Consul- 
tores Ltda., and (9) Cultivos Generales Ltda. (previously Flores Gener- 
ales). Cultivos Generales and Fredonia, however, certified that they did 
not produce or export subject merchandise to the United States during 
the periods of review. No review was requested for the remaining 11 
companies, and thus none were included in any of ITA’s three notices of 
initiation. 

In the preliminary results issued on June 8, 1995, ITA determined to 
apply first-tier best information available (BIA) rates to eight compa- 
nies. Although all the companies provided responses to ITA’s initial 
questionnaire and supplemental questionnaires, ITA preliminarily 
determined that these respondents had impeded its investigation, and 
ITA thus applied an uncooperative, first-tier BIA rate. This rate, equal 
to the highest rate ever determined for any producer in any review, was 
75.92 percent for the fifth administrative review period, and 83.61 per- 
cent for the sixth and seventh administrative review periods. Certain 
Fresh Cut Flowers From Colombia, 60 Fed. Reg. 30270, 30272-73 (June 
8, 1995) (prelim. results admin. review). 

Previously, ITA had delivered a November 17, 1994 decision memo- 
randa to the eight companies explaining why the companies were col- 
lapsed, and a December 5, 1994 analysis memorandum itemizing 
deficiencies in their questionnaire responses that according to ITA justi- 
fied use of BIA. 

On May 26, 1995, ITA issued Section A questionnaires covering all 
three review periods to the 12 producer plaintiffs not covered in the pre- 
liminary determination. It issued supplemental questionnaires to these 
companies on July 21, 1995. Timely responses were provided by all com- 
panies on June 13, 1995 and July 28, 1995, respectively. On August 3, 
1995 the ITA issued a decision memoranda analyzing the relatedness of 
the original eight parties.2 That memoranda determined that the com- 
panies were related. In briefs submitted on August 11, 1995 and August 
23, 1995, and in a hearing held on September 8, 1995, plaintiffs chal- 
lenged ITA’s decision to apply BIA based on plaintiffs’ failure to provide 
related party information. Subsequently, on February 1, 1996, the ITA 
issued a memoranda analyzing the relatedness of the twelve other com- 
panies? to the earlier eight. That memoranda determined that all 
twenty companies were related. Through a written submission made on 
July 26, 1995, the companies presented information challenging the 


2The parties analyzed were: MG Consultores, Flores Canelon, Flores la Valvanera, Flores del Hato, Agroindustrial 
del Riofrio, Jardines de Chia, Queen’s Flowers de Colombia, and Jardines Fredonia. 

3 The companies analyzed were: Flores Jayvana, Flores el Cacique, Flores Calima, Flores la Mana, Flores el Cipres, 
Flores el Roble, Flores del Bojaca, Flores el Tandil, Flores el Ajibe, Flores Atlas, Floranova, and Cultivos Generales. 
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ITA’s list of deficiencies. The companies also contended that ITA, in 
asserting that the companies were related and should be collapsed, 
never performed the required statutory analysis to determine whether 
the companies were related parties. 

On June 28, 1996, the ITA issued a memoranda in response to com- 
ments raised about the use of BIA for the Queen’s Flowers Group. This 
memoranda focused in large measure on the failure of the companies to 
provide requested related party information in their responses to ques- 
tionnaires. The Final Results state, “* * * not all ofthe companies of this 
group responded to our questionnaire. Further, there exist serious defi- 
ciencies in the responses submitted by this group.” 61 Fed. Reg. at 
42836. 

The plaintiffs, Queen’s Flowers Group, et. al., argue that the twenty 
companies were unlawfully collapsed, and that BIA was applied to the 
companies unlawfully because the companies gave complete responses 


to the sections of the questionnaires devoted to related party informa- 
tion. 


DISCUSSION 


To receive the requested injunctive relief, plaintiffs must show, “(1) 
that [they] will be immediately and irreparably injured; (2) that there is 
a likelihood of success on the merits; (3) that the public interest would be 
better served by the relief requested; and (4) that the balance of hard- 
ship on all the parties favors the [plaintiffs].” Zenith Radio Corp. v. 
United States, 710 F:2d 806, 809 (1983); see also American Air Parcel 
Forwarding Co. v. United States, 1 CIT 293, 297-300 (1981). 

Preliminarily, the defendant challenges the power of the Court of 
International Trade to grant injunctive relief reinstating the predeces- 
sor cash deposit rate to prevent irreparable harm that might result from 
an erroneous deposit rate. The court has the power to grant the 
requested injunctive relief. See 28 U.S.C. § 2643 (c)(1); see also 28 U.S.C. 
§ 1585 (“The Court of International Trade shall possess all the powers 
in law and equity of, or as conferred by statute upon, a district court of 
the United States.”); see also Krupp Stahl v. United States, 553 F.Supp. 
394, 396 (1982), Companhia Brasileira Carbureto de Calico v. United 
States, slip op. 94-48 (1994). To obtain such relief, however, petitioner 
has an extremely heavy burden, particularly on the question of injury. It 
is only in the rarest of instances that this form of injunctive relief will be 
granted. Petitioner has satisfied the burden for eight of the twenty com- 
panies. 

On the question of irreparable injury, the court analyzes the magni- 
tude of the injury, the immediacy of the injury, and the inadequacy of 
future corrective relief. On the record before the court, plaintiffs have 
established that under the new cash deposit rate of 76.60 percent, eight 
of the twenty companies will go out of business within periods ranging 





U.S. COURT OF INTERNATIONAL TRADE 27 


from a few days to a few weeks.* The eight companies are: Agroindus- 
trial del RioF rio; Flores del Hato Ltda.; Flores el Aljibe; Flores La Mana; 
Flores el Canelon Ltda; Flores Calima; Jardines de Chia Ltda.; and 
Queen’s Flowers de Colombia Ltda. These companies sell an extremely 
high percentage of their production of the subject merchandise to the 
United States (all around 80%) and these sales account for a similarly 
high percentage of their total sales revenue.° Also, the product they sell 
is a perishable good tailored to the unique demands of the United States 
flower market; alternative markets do not exist in which the companies 
can sell their excess capacity to stay in business. The new deposit rate is 
also very high, relative to the rates set in the prior administrative 
review, especially in an industry that is so competitive. Thus, collection 
of the 76.60 deposit rate will force each of the eight companies out of 
business within an extremely short time period, eliminating their 
opportunity for future corrective judicial relief. 

Five of the companies in question do not produce the subject mer- 
chandise and therefore have failed to demonstrate the requisite irrepa- 
rable harm. The five companies are: Jardines Fredonia; Flores Atlas; 
Cultivos Generales; Flora Nova; and Flores el Roble. These five compa- 
nies do not produce merchandise covered by the Final Results and 
therefore cannot demonstrate the immediacy required for a showing of 
irreparable harm. 

The remaining seven companies are: Flores de Bojaca Ltda., Flores el 
Cacique, Flores el Cipres Ltda., Flores el Tandil Ltda., Flores Jayvana, 
Flores la Valvanera Ltda, M.G. Consultores Ltda. While the remaining 
seven companies will be seriously compromised by the new deposit rate, 
the record indicates that these companies’ sales of non-subject mer- 
chandise will permit them to survive. They have not established the 
same level of immediacy of harm that the other eight companies have: 
immediate extinction. The court does not believe that they have satis- 
fied the showing of irreparable harm that would permit the grant of 
injunctive relief on the cash deposit rate. 

On the merits, plaintiffs challenge ITA’s basis for applying BIA, ITA’s 
methodology for collapsing related parties, and the specific application 
of that methodology to plaintiffs. On plaintiffs’ likelihood of success, 
while the court has not arrived at a final decision as to the propriety of 
the ITA’s actions, at this juncture and on the present record, the court 
has concluded that plaintiffs likelihood of prevailing on the merits is suf- 
ficient on the issue of ITA’s application of BIA.® One of the primary defi- 
ciencies relied upon by the ITA was the failure of some plaintiffs 


4 For example, Jardines de Chia, Flores Calima S.A., and Flores LaMana would all go out of business within two 
weeks. 

5 For example, 98% of Agroindustrial Del Riofrio’s subject flower revenue is from U.S. sales, accounting for 82% of its 
total sales revenue; 


6 Because the court believes plaintiffs may prevail on the merits on the issue of the application of BIA, the court need 
not consider plaintiffs likelihood of success on their challenge to ITA’s collapsing methodology and its application to 
their case; although, the court believes these additional issues raise questions going to the merits that are “so serious, 
substantial, difficult and doubtful, as to make them a fair ground for litigation and thus for more deliberate investiga- 
tion.” Hamilton Watch Co. v. Benrus Watch Co., 206 F.2d 738, 740 (2d Cir. 1953)(quoted in American Air Parcel For- 
warding Co. v. United States, 1 CIT 293, 298 (1981)). 
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(comprising the original eight receiving questionnaires) to provide 
related party information in the form of complete shareholder informa- 
tion for other companies that did not produce the subject merchandise. 
Plaintiffs pointed out to the court, however, that the first two questionn- 
aires did not request that information. The tings section A questionnaire 
stated, inter alia: 


* * * Provide the names and addresses of all related companies that 
deal with the products involved in this review * * * 


(Tab 14, Appendix III of Pl. Motion)(emphasis added). Section A of the 
supplemental questionnaire dated July 22, 1994, asked, inter alia: 


Is any member of your Board of Directors or any stockholder, 
whether directly or indirectly (through a holding company, subsid- 
iary company or parent company), also a stockholder or member of 
the Board of Directors of any other producer, reseller, bouquet con- 
verter, or U.S. importer of the subject merchandise? If so, fully dis- 
close all relationships and give full ownership information for those 
companies. 


(Emphasis added). These early questionnaires demonstrate that the 
ITA did not request complete shareholder information for companies 
that did not produce the subject merchandise. And yet, the failure of the 
original seven companies to provide that information led ITA in part to 
use BIA against all 20 firms. The problem with ITA’s action is that the 
alleged response deficiency cannot support application of BIA where the 
information sought was apparently never requested. See Olympic Adhe- 
sives, Inc. v. United States, 899 F.2d 1565, 1572-75 (Fed. Cir. 1990). 

Moreover, it appears that when the ITA specifically requested com- 
plete shareholder information about the companies that did not produce 
the subject merchandise, the information was provided. In correspon- 
dence dated, May 26, 1995 addressed to plaintiffs’ counsel from the ITA, 
the ITA specifically asked for the information. (Tab 16, Appendix III Pl. 
Motion Papers). The producers provided detailed responses which the 
ITA received on June 13 and June 22 of 1995. (Tabs 17-22, Appendix III 
Pl. Motion Papers). The May 26, 1995 request came just two weeks 
before the preliminary results were published on June 8, 1995. The 
responses were received after that date, but within a reasonable time 
period given the nature of the information requested. It appears that the 
ITA had all of plaintiffs related party information by June 22, 1995, fully 
one year before the issuance of its final results. 

There is another telling point about a specific deficiency upon which 
the ITA relied in using BIA. In its Final Results and BIA analysis memo- 
randum dated June 28, 1996, ITA states that Cultivos Generales failed 
to respond to the Department’s initial questionnaire in the seventh 
review. At the hearing on the preliminary injunction, it became appar- 
ent that the ITA had sent the questionnaire to the wrong address, and 
that Cultivos Generales had not received it. Application of BIA on the 
ground that Cultivos did not respond is therefore unmerited. 
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Generally, the public interest is served by imposing the correct anti- 
dumping duties on subject entries. There is also, however, a public inter- 
est in meaningful judicial review of unlawful administrative action, 
particularly in an instance such as this where the potential unlawful 
application of BIA threatens eight producers with immediate economic 
extinction. The injunction in favor of the eight producers does not 
relieve them of their liability to pay dumping duties; it instead insures 
them an opportunity to litigate what may be a meritorious claim. 
Accordingly, in this instance the public interest will be served by grant- 
ing some of the requested relief. 

The question of the balance of hardship is particularly difficult. The 
equities for plaintiffs are manifest. The injunction against the new cash 
deposit rate will allow the eight producers to avoid immediate economic 
extinction and pursue potential success on the merits. At the same time, 
the injunction does not relieve the plaintiffs of their ultimate duty liabil- 
ity. The equities in favor of the defendant arise from the antidumping 
statute that includes a cash deposit requirement’ to insure that the gov- 
ernment will be paid antidumping duties ultimately owed, and to 
“insure that complete information will be submitted to the Authority in 
a timely manner.” H.R. Rep. No. 96-317, 96th Cong., 1st Sess. at 69 
(1979). Another factor in defendant’s favor is plaintiffs’ ability to collect 
any overpayment of deposits of estimated antidumping duties, 19 U.S.C. 
§ 1673f(b)(2)(1994) with interest 19 U.S.C. § 1677g(a)(1994). Also, 
because of the magnitude of the deposit rate imposed, the defendant 
claims, accurately, that there is some likelihood the duty ultimately 
owed may not be paid if the deposits are not collected at the time of 
importation. This argument deserves serious weight. 

The court believes, however, that when balanced, the hardships favor 
granting the eight producers an injunction against collection of cash 
deposits at the rate set by the final results (76.60%) conditioned on the 
posting of a bond in the amount of $1,500,000. The security of the bond 
serves to limit the defendant’s exposure for unpaid duty liabilities for 
the duration of the injunction. The Court will also direct that the parties 


attempt to further limit this exposure by accelerating the pace of the liti- 
gation. 


CONCLUSION 


The court has considered the balance between the potential harm to 
the defendant of granting the requested relief, the possibility of irrepa- 
rable injury to plaintiff were the relief to be denied, and the serious ques- 
tions of law and fact that have been presented. Under all of the 
circumstances, the court has concluded that a preliminary injunction 
should issue as set forth in the accompanying order. The court has cir- 
cumscribed the relief by limiting the scope of the injunction affecting 
the cash deposit rates to the eight companies that established a risk of 
immediate economic harm, by conditioning the injunction on plaintiffs 


719 US.C. § 1673e(a)(3). 
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giving security of $1,500,000, and by directing that the pace of litigation 
be accelerated. 

Accordingly, upon consideration of plaintiffs’ application for a prelim- 
inary injunction, defendant’s memorandum in partial opposition to the 
application, and other pertinent papers, and after a hearing at which 
both parties were heard, it is hereby 

ORDERED that the part of the application which seeks to enjoin liqui- 
dation of entries of fresh cut flowers from Colombia which are the sub- 
ject of the administrative determination Certain Fresh Cut Flowers 
from Colombia, 61 Fed. Reg. 42833 (Aug. 19, 1996)(final results admin. 
reviews), which covers the periods March 1, 1991 through February 29 
1992; March 1, 1992 through February 28, 1993; March 1, 1993 through 
February 28, 1994; is hereby granted; and it is further 

ORDERED that the United States, together with the officers, agents, 
and employees of the United States Customs Service, shall be, and 
hereby are, enjoined from liquidating entries of fresh cut flowers from 
Colombia that 


A. are the subject of the above referenced determination; 
B. were produced by the following companies: 
. Agroindustrial del RioF rio, 
. Cultivos Generales, 
. Floranova, 
. Flores Atlas, Ltda., 
. Flores Calima, 
. Flores de Bojaca Ltda., 
. Flores del Hato Ltda., 
. Flores el Aljibe, 
. Flores el Cacique, 
. Flores el Canelon Ltda., 
. Flores el Cipres Ltda., 
. Flores el Roble 
. Flores el Tandil Ltda., 
. Flores Jayvana 
. Flores la Mana, S.A., 
. Flores la Valvanera Ltda., 
. Jardines del Chia Ltda, 
18. Jardines Fredonia Ltda, 
19. M.G. Consultores Ltda., 
20. Queens Flowers de Colombia Ltda; 


C. were entered, or withdrawn from warehouse, for consumption 
during the period March 1, 1991 through February 28, 1994; 

D. were imported by Queen’s Flowers Corp., Atlas Flowers, Inc. 
d/b/a Golden Flowers, and/or Florexpo; 

E. remain unliquidated as of 5 o’clock p.m. on the first business 
day after the day on which copies of this order are personally served 
by plaintiffs upon the following individuals and received by them or 
their delegates: 

Laurie Parkhill, Director, Office 3, Import Administration, 
Room 3099, United States Department of Commerce, 14th 
Street and Constitution Avenue, N.W., Washington D.C.; and 
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Hon George J. Weise, Commissioner of Customs, Attn: Eliza- 
beth Anderson, Chief Counsel, United States Customs Service, 
nee 3305, 1301 Constitution Avenue, N.W., Washington, 
and it is further 
ORDERED that defendant, the United States, together with the offi- 
cers, agents, and employees of the United States Customs Service, shall 
be, and hereby are, enjoined from requiring the payment of, or other- 
wise collecting, antidumping duty deposits on any entries of fresh cut 
flowers subject to the antidumping duty order covering certain fresh cut 
flowers from Colombia, produced or imported by the following compa- 
nies of the “Queen’s Flowers Group” as listed in the Department of 
Commerce’s August 1996 Notice of Final Results of Antidumping Duty 
Administrative Reviews Concerning Certain Fresh Cut Flowers From 
Colombia, at rates other than those indicated below, which rates are 
those in effect under the last completed administrative review, 59 Fed. 
Reg. 15159 (Mar. 31, 1994): 


Agroindustrial del RioF rio 3.13 percent 
Flores del Hato Ltda. 3.10 percent (all others rate) 
Flores el Aljibe 3.10 percent (all others rate) 
Flores La Mana 3.10 percent (all others rate) 
Flores el Canelon Ltda. 3.10 percent (all others rate) 
Flores Calima 3.10 percent (all others rate) 
Jardines de Chia Ltda. 0.00 percent 
Queen’s Flowers de Colombia Ltda. 0.00 percent 


ORDERED that within ten days from the date of this Order the three 
importers of the fresh cut flowers produced by the above named Colum- 
bian companies will give security or a bond in the amount of one and a 
half million ($1,500,000.00) dollars in order to indemnify the United 
States for any costs and damages it may suffer as the result of the pre- 
liminary injunction, and it is further 

ORDERED that the parties are directed to accelerate the pace of the liti- 
gation, and it is further 

ORDERED that the joint status report and proposed briefing schedule 
for this matter shall be filed with the court by Friday, September 13, 
1996, and it is further 

ORDERED that the Temporary Restraining Order dated August 19, 
1996, is hereby vacated, and it is further, 

ORDERED that plaintiffs’ application is denied in all other respects. 
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(Slip Op. 96-153) 


PMC SPECIALTIES GROUP INC., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND JEIL MOOLSAN Co., INC., DEFENDANT-INTERVENOR 


Court No. 94-12-00781 


[Plaintiff challenges the Department of Commerce’s final negative determination in an 
antidumping duty investigation of saccharin from Korea. Held: The final negative deter- 
mination is supported by substantial evidence on the record and in accordance with law, 
and is accordingly sustained in its entirety. ] 


(Decided August 30, 1996) 


Collier, Shannon, Rill & Scott (David A. Hartquist, Mary T. Staley, and David C. Smith, 
Jr.) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (A. David Lafer, at 
oral argument: Jeanne E. Davidson); of counsel: Stacy J. Ettinger, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, for defen- 
dant. 

Mudge Rose Guthrie Alexander & Ferdon LLP (N. David Palmeter, Richard G. King, 
Richard J. Burke, and Christopher J. Zimpo) for defendant-intervenor. 


OPINION 


MUSGRAVE, Judge: Plaintiff PMC Specialties Group, Inc. (“PMC”), 
brings this action to contest the final determination of the Department 
of Commerce (“Commerce”) in an antidumping duty investigation of 


saccharin from Korea, as published in the Federal Register as Final 
Determination of Sales at Not Less Than Fair Value: Saccharin from 
Korea, 59 Fed. Reg. 58,826 (Nov. 15, 1994) (“Final Determination”). The 
Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1581(c). 


DISCUSSION 


PMC raises three issues. First, PMC asserts that the sole respondent 
producer from Korea, Jeil Moolsan Company (“JMC”), maintained a 
dual accounting system, with one set of records for exports and the other 
set for domestic sales. PMC argues that Commerce failed to verify the 
existence of such dual accounting system and therefore erred in its 
determination. Memorandum of Points and Authorities in Support of 
Plaintiff's Motion for Judgment Upon the Agency Record (PI.’s Br.), at 
8-14. PMC argues that Commerce also erred in its determination 
because it failed to address in its verification report whether an offset to 
general and administrative (“G&A”) expenses for miscellaneous income 
was related to the production of saccharin. Pl.’s Br. at 14-17. Lastly, 
PMC argues that Commerce failed to investigate whether exchange rate 
gains and losses were tied to production or foreign currency loans, and 
as aresult wrongly included such losses as a debt expense which improp- 
erly lowered JMC’s cost of production. Pl.’s Br. at 18-20. 

In reviewing a final determination of Commerce, the Court must 
uphold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
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§ 1516a(b)(1)(B). “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938); Universal Camera Corp. v. NLRB, 340 US. 474, 
477 (1951). Substantial evidence “is something less than the weight of 
the evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v. Fed- 
eral Maritime Comm’n, 383 U.S. 607, 619-20 (1966). Moreover, the 
Court may not “displace the [ITA’s] choice between two fairly conflict- 
ing views, even though the court would justifiably have made a different 
choice had the matter been before it de novo.” Universal Camera v. 
NLRB, 340 US. at 488. However, it is not sufficient to examine only.the 
evidence that allegedly sustains the agency’s conclusion. “The substan- 
tiality of the evidence must take into account whatever in the record 
fairly detracts from its weight.” Id. 


I. DUAL ACCOUNTING SYSTEM 


PMC argues that it alerted Commerce to the possibility of JMC using 
a dual accounting system in its preverification comments, and also in its 
prehearing brief and at the hearing. P1.’s Br. at 9. PMC points out that in 
its preverification comments, it asserted that JMC’s questionnaire 
response indicated that JMC separately tracked costs for domestically- 
sold saccharin and exported saccharin, and that JMC reported costs in 
its questionnaire response differently from the way it reported costs for 
inventory purposes. Jd. PMC argues that Commerce did not fulfill its 
obligation under the statute to verify a respondent’s questionnaire 
response, because the verification report was “conspicuously silent” on 
the question of dual accounting. Id. PMC argues that Commerce must 
go beyond its normal verification methodology because the “typical pro- 
cedures the Department uses to examine cost data” are insufficient to 
verify certain JMC responses. Jd. at 11-14. PMC asserts that by not 
going beyond normal verification procedures and examining the ques- 
tion of dual accounting with closer scrutiny, Commerce failed in its 
obligation under the statute. Jd. at 14. Thus, PMC argues, Commerce’s 
final determination is not in accordance with law and is unsupported by 
substantial evidence. Id. 

Commerce argues that it conducted a detailed and comprehensive 
verification of JMC’s cost accounting methodology. Defendant’s Memo- 
randum in Opposition to Plaintiff's Motion for Judgment on the Admin- 
istrative Record (Def.’s Br.), at 7. Commerce points out that during 
verification it performed several tasks directly related to cost account- 
ing. Def.’s Br. at 7-8. Regarding PMC’s assertions that JMC separately 
tracks domestic and export sales, Commerce points to JMC’s explana- 
tion that the export and domestic notations in its accounting records 
simply exist to allow the company to track sales costs associated with the 
different destinations of the finished products. Jd. at 8-9. Commerce 
argues that nothing found at verification contradicts this explanation. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 39, SEPTEMBER 25, 1996 


Id. at 9. Commerce further argues that JMC’s admitted deviation from 
its normal cost accounting methodology was done to comply with Com- 
merce’s questionnaire reporting requirements, and does not indicate a 
dual accounting system. Jd. Insum, Commerce argues that PMC has not 
pointed to evidence in support of its assertions and that a thorough veri- 
fication did not uncover such evidence. Thus, argues Commerce, its 
determination is lawful and should be sustained. Jd. at 9-10. 

For its part, JMC argues that it submitted a detailed questionnaire 
response, including detailed explanations of its cost accounting system 
and methodologies. Memorandum of Points and Authorities of Defen- 
dant-Intervenor Jeil Moolsan Company, Inc. in Opposition to Plaintiff's 
Motion for Judgment on the Agency Record (Def.-Int.’s Br.), at 7. JMC 
points out that Commerce exhaustively verified and agreed with JMC’s 
cost methodology and calculations. Jd. at 10-12. JMC argues that PMC 
rejected JMC’s offer for reverification at the hearing and should not now 
be permitted to a remedy which it expressly rejected. Jd. at 13. Further- 
more, JMC argues that under the law, Commerce has discretion to 
choose the verification methodology upon which it will rely and is not 
obligated to comply with specific requests of a party. Id. at 14. As long as 
Commerce’s choice of methodology is supported by substantial evidence 
on the record, argues JMC, the Court must sustain that methodology 
used by Commerce. Id. 

PMC relies upon Smith Corona Corp. v. United States, 15 CIT 355, 
771 F Supp 389 (1991), for its argument that this case should be reman- 
ded so that Commerce may reverify the issue of dual accounting meth- 
odology allegedly used by JMC. In that case, Commerce refused the 
petitioner’s request for further verification of certain advertising 
expenses. Commerce based its refusal on the respondent’s denial that 
such expenses were incurred, and on information gathered in prior 
administrative reviews. The Court in that case remanded the expense 
issue for reverification because it was unclear from the verification 
whether expenses were attributed to the proper market and to the 
proper party. Id., 15 CIT at 366-67, 771 F. Supp. at 399-400. 

In the present case, there are no such uncertainties. Commerce did 
not merely rely on the responses of JMC, or on past verifications, but 
thoroughly examined the issue of cost accounting in the verification pro- 
cess and was satisfied that no dual accounting methodology existed. The 
verification included the following tasks related to cost accounting: 


discussed with JMC its financial and cost accounting system and 
any areas where submitted information varies from the 
accounting system and reviewed the flow of accounting informa- 
tion. 

discussed the methodology used by respondent to develop the 
reported per unit production costs. 

traced the cost of goods manufactured to the cost of goods 
manufactured schedule in the financial statements. 


traced the cost of goods manufactured to the cost of goods 
manufactured detail ledger. 
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traced the transfers to other accounts to the cost of goods 
manufactured detail ledger. 


examined or discussed with JMC officials at least 27 separate 

cost-related matters. 
Verification Report on the Cost of Production and Constructed Value 
Information of Jeil Moolsan Company, Inc. (“JMC Cost Verification 
Report”), at 6-10. In selecting these procedures for verification, Com- 
merce acted within the discretion given to it by law. See Monsanto Co. v. 
United States, 12 CIT 937, 947, 698 F Supp. 275, 283 (1988). The 
information gathered as a result of these procedures constitutes sub- 
stantial evidence on the record in support of Commerce’s determina- 
tion. The existence of domestic/export notations in JMC’s accounting 
records and the deviation from normal accounting relied upon by PMC 
appear to have been adequately explained through the verification pro- 
cess to the satisfaction of Commerce. Indeed, as Commerce states in its 
determination, the home market was not viable, thus warranting the 
use of third country sales in determining foreign market value. Final 
Determination at 58,827. Accordingly, Commerce’s determination with 
respect to the asserted dual accounting question is supported by sub- 
stantial evidence and in accordance with law. 


II. MISCELLANEOUS INCOME OFFSET 


PMC argues that Commerce failed to verify whether the miscella- 
neous income JMC reported in its cost response Was tied to the produc- 


tion of saccharin. Pl.’s Br. at 14-17. Commerce argues that it must 
prioritize its examination of financial and accounting records according 
to time availability, the respondent’s level of compliance, and the rela- 
tive dollar value of a company’s various accounts, and accordingly 
treated miscellaneous income with a lower level of scrutiny. Def.’s Br. at 
11. Commerce argues that it nonetheless performed an exhaustive veri- 
fication of JMC’s cost responses and found no discrepancies which 
called into question JMC’s representations concerning miscellaneous 
income. Id. 

Commerce is not required to examine in detail every aspect of a 
respondent’s questionnaire. Monsanto, 12 CIT at 944, 698 F. Supp. at 
281. As the Court in Monsanto explained, 


[v]erification is a spot check and is not intended to be an exhaustive 
examination of the respondent’s business. [Commerce] has consid- 
erable latitude in picking and choosing which items it will examine 
in detail. Furthermore, [Commerce] may accept * * * post verifica- 
tion information which indicates that the original questionnaire 
response was correct or clarifies it. 


Id., (citing Hercules, Inc. v. United States, 11 CIT 710, 726, 673 F. Supp. 


454, 469 (1987)). In Bomont Industries v. United States, 14 CIT 208, 733 
F. Supp 1507 (1990), the Court explained that 


[Verification is like. an audit, the purpose of which is to test 
information provided by a party for accuracy and completeness. 
Normally, an audit entails selective examination rather than test- 
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ing of an entire universe. Hence, evasion is a common possibility, 
but only when audits uncover facts indicating the actuality thereof 
are auditors compelled to search further. 


Id., 14 CIT at 209-210, 733 F. Supp at 1508. See also Torrington v. 
United States, 68 F.3d 1347 (Fed. Cir. 1995) (Whether Commerce erred 
in deciding not to verify a questionnaire response requires a clear error 
of judgment). Thus Commerce has discretion in choosing which items it 
will verify, and so long as Commerce has not uncovered facts in the pro- 
cess of verification that point to an improper accounting of miscella- 
neous income as it relates to production costs, Commerce is not 
compelled to search further. Commerce may, if it chooses, accept a post- 
verification explanation of a response so that such response may be cla- 
rified. 

The record in this case indicates that Commerce chose not to examine 
JMC’s miscellaneous income account. However, Commerce did verify 
exhaustively JMC’s cost response in general when it verified G&A work- 
sheets and ledgers with selling, general and administrative expenses on 
the financial statements, and when it recalculated G&A expenses. JMC 
Cost Verification Report at 10-11. Commerce did not uncover facts 
pointing to an improper accounting of miscellaneous income and found 
satisfactory JMC’s explanations set forth in its prehearing brief. Thus 
Commerce acted within the discretion given it under the law, and its 
determination is supported by substantial evidence on the record. 


III. FOREIGN EXCHANGE LOSSES 


PMC argues that Commerce erred because it failed to investigate 
whether foreign exchange losses were related to JMC’s cost of manufac- 
ture and by not requiring JMC to provide complete information con- 
cerning such losses. Pl.’s Br. at 18-20. PMC further argues that 
Commerce should use adverse information in the absence of a response 
from JMC. Plaintiff's Reply to the Defendant’s and Defendant-Interve- 
nor’s Opposition to Plaintiff's Motion for Judgment Upon the Agency 
Record at 18. 

Commerce argues that it was unable to establish a nexus between 
exchange losses and cost of manufacture, and therefore considered it 
inappropriate to include such losses in the cost of manufacture. Def.’s 
Br. at 13-14. Commerce also argues that JMC was cooperative in the 
investigation and should not be punished with an adverse inference, as 
suggested by PMC. Id. at 14. 

JMC argues that Commerce verified its questionnaire responses 
relating to foreign exchange gains and losses, but submits that it would 
have been within Commerce’s discretion to rely solely on JMC’s finan- 
cial statements. Def.-Int.’s Br. at 17-19. JMC argues that when Com- 
merce finds a response to be complete and a respondent’s explanations 
sound, Commerce need not request further information. Id. at 19. JMC 
further argues that under Generally Accepted Accounting Principles, 
foreign exchange gains and losses are not part of cost of manufacture 
but rather part of the cost of production. Jd. at 20. Lastly, JMC argues 
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that PMC first requested that Commerce include foreign exchange 
losses in cost of production and now raises the argument that exchange 
losses are part of cost of manufacture for the first time and should not be 
permitted to bring this argument before the Court. Jd. at 20-21. 

As with miscellaneous income, explained above, Commerce has 
discretion in choosing which items it will verify, and so long as Com- 
merce has not uncovered facts in the process of verification that point to 
an improper accounting of foreign exchange gains and losses as they 
relate to production costs, Commerce is not compelled to search further. 
Commerce verified JMC’s responses regarding foreign exchange gains 
and losses against JMC’s financial statements, and was satisfied that 
the gains and losses were properly accounted for. JMC Cost Verification 
Report at 12. Thus Commerce’s actions regarding foreign exchange 
losses are supported by substantial evidence and is in accordance with 
law. 


CONCLUSION 


For the foregoing reasons, Commerce’s final determination is sup- 
ported by substantial evidence and otherwise in accordance with law. 
Accordingly, PMC’s motion for judgment on the administrative record is 
denied in its entirety, and Commerce’s final determination is affirmed in 
all respects. 


(Slip Op. 96-154) 


SAARSTAHL AG, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
INLAND STEEL BAR CO., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-04-00219 


Plaintiff Saarstahl AG challenges the Final Results of Redetermination Pursuant to 
Court Remand on Certain Factual Issues Regarding the Privatization in Germany (dated 
Aug. 19, 1996) (Saarstahl Remand). 

Held: (1) Those aspects of the Saarstahl Remand pertaining to the issue of privatization 
are supported by substantial evidence and are otherwise in accordance with law; (2) the 
Court will enter final judgment pursuant to Rule 54(b) in Saarstahl AG v. United States, 
Consol. Court No. 93-04-00219, consisting of Saarstahl AG v. United States, Court No. 
93-04-00219 and Inland Steel Bar Co. v. United States, Court No. 93-04-00233, as to: 
(a) Count I in the complaint of Saarstahl AG filed in Saarstahl AG v. United States, Court 
No. 93-04—00219; and (b) the First Cause of Action in the complaint of Inland Steel Bar 
Company filed in Inland Steel Bar Co. v. United States, Court No. 93-04-00233; (3) plain- 
tiffs motion for oral argument is denied. 


(Dated September 3, 1996) 


deKieffer & Horgan (J. Kevin Horgan, Marc E. Montalbine), counsel for plaintiff. 
Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
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tice, (Jeffrey M. Telep); Marguerite E. Trossevin, Attorney-Advisor, Office of Chief Counsel 
for Import Administration, United States Department of Commerce, counsel for defen- 
dant. 


Wiley, Rein & Fielding (Charles O. Verrill), counsel for defendant-intervenor. 


OPINION 


CARMAN, Judge: In Saarstahl AG v. United States, 78 F.3d 1539 (Fed. 
Cir. 1996), the Court of Appeals for the Federal Circuit (Federal Circuit) 
reversed and remanded this Court’s decision in Saarstahl, AG v. United 
States, 858 F Supp. 187 (CIT 1994). This Court subsequently remanded 
the action to the Department of Commerce (“Commerce” or “Depart- 
ment”) in Saarstahl AG v. United States, Slip Op. 96-133 (CIT Aug. 13, 
1996). 


APPLICATION OF US. CIT R. 54(B) 
U.S. CIT R. 54(b) provides in part: 


When more than one claim for relief is presented in an action, 
whether as a claim, counterclaim, cross-claim, or third-party claim, 
or when multiple parties are involved, the court may direct the 
entry of a final judgment as to one or more but fewer than all of the 
claims or parties only upon an express determination that there is 
no just reason for delay and upon an express direction for the entry 
of judgment. 


As explained by the Court, 


Underlying rule 54(b) is the recognition that with the liberal 
joinder of claims now permitted by the federal rules, the policy 
against piecemeal appellate review implicit in the “single judicial 
unit” rule must be weighed against the prejudice caused by unjusti- 
fied delay which can occur when decisions final as to some claims 
cannot be entered until the litigation is final as to all claims. In 
other words, a claim may be certified for appeal under rule 54(b) ifa 
decision on that claim represents a “final decision” in the sense of 
an ultimate disposition of an individual claim entered in the course 
of a multiple claim action and if there is no just reason for delay. 


Timken Co. v. Regan, 5 CIT 4, 6 (1983) (citation omitted). 

This consolidated action raises certain issues related to privatization 
and certain issues not related to privatization. The present opinion will 
result in the final resolution of all privatization issues discussed in the 
Saarstahl Remand. 

The Court will enter final judgment using Rule 54(b) for purposes of 
rendering claims related to privatization immediately appealable.! Spe- 
cifically, the Court will enter final judgment pursuant to Rule 54(b) in 
Saarstahl AG v. United States, Consol. Court No. 93-04-00219, consist- 
ing of Saarstahl AG v. United States, Court No. 93-04-00219 and 
Inland Steel Bar Co. v. United States, Court No. 93-04—00233, as to: (1) 
Count I in the complaint of Saarstahl AG filed in Saarstahl AG v. United 


1 Those issues raised in Saarstahl AG v. United States, Consol. Court No. 93-04-00219, that are not dependent in 
any way on privatization will be addressed in a future, separate opinion. 
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States, Court No. 93-04—00219; and (2) the First Cause of Action in the 
complaint of Inland Steel Bar Company filed in Inland Steel Bar Co. v. 
United States, Court No. 93-04—-00233. The Court’s decision resolving 
these privatization issues is a decision upon cognizable claims for relief. 
Having determined this Court is dealing with a “final judgment” on spe- 
cific claims, the Court now determines the final judgment on the above- 
specified count in the Saarstahl complaint, and the above-specified 
count in the Inland Steel Bar Company complaint is immediately 
appealable under Rule 54(b). See Timken, 5 CIT at 6. There is no just 
reason for delay. This Court’s decision in British Steel ple v. United 
States, 924 F. Supp. 139 (CIT 1996) (British Steel ID), appeals docketed, 
Nos. 96-1401 to -06 (Fed. Cir. June 21, 1996), which ruled upon privati- 
zation issues affecting other cases, is currently on appeal before the Fed- 
eral Circuit. The parties and this Court have spent a great deal of time 
and other resources sifting through the privatization issues in this and 
other cases. In the interest of conserving judicial and party resources, 
the Court finds it more desirable that, if further issues of privatization 
are to be appealed, they are appealed by as many affected parties as pos- 
sible, and as concurrently as possible with this Court’s prior decisions 
on these issues. 


BACKGROUND 


Because the transaction at issue in the current proceeding is the same 
transaction at issue in the German aspect of British Steel ple v. United 


States, 879 F. Supp. 1254 (CIT 1995) (British Steel I), appeals docketed, 
Nos. 96-1401 to -06 (Fed. Cir. June 21, 1996), British Steel II, and Brit- 
ish Steel plc v. United States, Slip Op. 96-130 (CIT Aug. 13, 1996) (Brit- 
ish Steel III), this Court, in its remand order in the present case, ordered 
Commerce to 


follow this Court’s opinion in British Steel plc v. United States, Slip 
Op. 96-130 (CIT Aug. 13, 1996) in performing its remand deter- 
mination. Given that the relevant facts appear to be the same as 
those discussed in that opinion, Commerce may submit a remand 
determination virtually identical to the remand determination dis- 
cussed in that opinion * * *. 


Saarstahl, Slip Op. 96-133 at 1. 


REMAND DETERMINATION 


On August 19, 1996, Commerce filed its Final Results of Redeter- 
mination Pursuant to Court Remand on Certain Factual Issues Regard- 
ing the Privatization in Germany (dated Aug. 19, 1996) (Saarstahl 
Remand). Inthe remand, Commerce refers to this Court’s order of April 
30, 1996, wherein the Court instructed Commerce to address and make 
findings regarding seven issues concerning the privatization at issue in 
Certain Steel Products from Germany, 58 Fed. Reg. 37,315 (Dep’t 
Comm. 1993) (final determ.), in light of the Court’s decisions in British 
Steel I and British Steel IT. See British Steel plc. v. United States, Consol. 
Court No. 93-09-00550-CVD (CIT April 30, 1996) (order). Commerce 
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subsequently filed the Final Results of Redetermination Pursuant to 
Court Remand on Certain Factual Issues Regarding the Privatization in 
Germany (dated May 22, 1996) (German Steel Remand), which the 
Court affirmed in British Steel LII. 

In the Saarstahl Remand, Commerce explains it “reprinted the 
Court’s seven questions without alteration as contained in its order of 
April 30, 1996. The Department’s responses are virtually identical as 
well.” Saarstahl Remand at 3. Commerce continues: 


The Department’s responses vary slightly from those contained 
in the German Steel Remand. Whereas the German Steel Remand 
cites to the relevant documents contained in the record of that pro- 
ceeding, the current remand determination cites to the German 
Steel Remand itself, as affirmed by the Court in British Steel III. As 
the Court noted in its Order of August 13, 1996, the facts in the two 
proceedings are virtually identical. Additionally, the relevant 
source documents contained in that record are contained in this 
record as well. 


Id. at 3 n.1. 


COMMENTS ON SAARSTAHL REMAND 
Plaintiff Saarstahl AG argues the Saarstahl Remand was unlawful. 
Saarstahl contends “Commerce must decide this matter based upon the 
administrative record submitted in this case” and “may not simply 
import the administrative determination made in a separate case with a 


separate administrative record.” (Saarstahl AG Comments on Remand 
Determination at 1 (footnote omitted).) Saarstahl also argues “Com- 
merce’s failure to allocate a portion of the purchase price paid during the 
privatization of Saarstahl Vélklingen GmbH to the repayment of pre- 
viously bestowed subsidies violates Saarstahl AG v. United States, 78 
F.3d 1539, 1544-45 (Fed. Cir. 1996).” (Id. at 5.) Finally, Saarstahl insists 
“DHS Dillinger Hiitte Saarstahl AG did not remain ‘for all intents and 
purposes’ the same entity as Saarstahl Vélklingen GmbH.” (Id.) The 
balance of Saarstahl’s comments relates to non-privatization issues and 
will be addressed in a future, separate opinion.’ 


DISCUSSION 

Saarstahl’s argument concerning the administrative record has no 
merit. The fact that the analysis and discussion in the Saarstahl 
Remand is virtually identical to that contained in a previous remand 
determination does not mean Commerce has reached beyond the 
administrative record in this case. It simply underscores the factual sim- 
ilarity between the transactions at issue in both the Saarstahl Remand 
and the German Steel Remand. 

In accordance with this Court’s opinions in British Steel I, British 
Steel IT, and British Steel III, and upon consideration of the comments of 
Saarstahl relating to privatization, this Court affirms those aspects of 
the Saarstahl Remand pertaining to the issue of privatization for the 


2 Plaintiff was the only party submitting comments on the Saarstahl Remand. 
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reasons set forth in British Steel III (affirming the remand determina- 
tion concerning Saarstahl AG’s sister company, AG der Dillinger 
Hiittenwerke).® 


CONCLUSION 


The Court holds: (1) those aspects of the Saarstahl Remand pertain- 
ing to the issue of privatization are supported by substantial evidence 
and are otherwise in accordance with law; (2) the Court will enter final 
judgment pursuant to Rule 54(b) in Saarstahl AG v. United States, 
Consol. Court No. 93-04-00219, consisting of Saarstahl AG v. United 
States, Court No. 93-04—00219 and Inland Steel Bar Co. v. United 
States, Court No. 93-04-00233, as to: (a) Count I in the complaint of 
Saarstahl AG filed in Saarstahl AG v. United States, Court No. 
93-04-00219; and (b) the First Cause of Action in the complaint of 
Inland Steel Bar Company filed in Inland Steel Bar Co. v. United States, 
Court No. 93-04-00233; (3) plaintiff's motion for oral argument is 
denied. 


SCHEDULE OF CONSOLIDATED CASES 
Inland Steel Bar Co. v. United States, Court No. 93-04-—00233. 


(Slip Op. 96-155) 


NTN BEARING CorP OF AMERICA, AMERICAN NTN BEARING MFG. Corp, 
AND NTN Corp, PLAINTIFFS v. UNITED STATES, U.S. DEPARTMENT OF 
COMMERCE, AND MICHAEL KANTOR, SECRETARY OF COMMERCE, 
DEFENDANTS, AND TIMKEN CoO., DEFENDANT-INTERVENOR 


Court No. 92-03-00167 


(Dated September 6, 1996) 


JUDGMENT 


TSOUCALAS, Judge: On June 12, 1996, this Court remanded to the 
Department of Commerce, International Trade Administration (“Com- 
merce”), one issue arising from the final results of Commerce’s adminis- 
trative review, entitled Tapered Roller Bearings, Finished and 
Unfinished, and Parts Thereof, From Japan; Final Results of Anti- 
dumping Duty Administrative Review, 57 Fed. Reg. 4,951 (1992). 


3 Before this action was remanded to Commerce, plaintiff moved for oral argument to “permit the parties to more 
fully explain their positions to the Court and * * * [to] give the Court an opportunity to question the parties concerning 
their positions.” (Mot. for Oral Argument by Saarstah! AG at 2.) The Court does not believe that counsels’ oral elucida- 
tion of the parties’ positions or contentions regarding the Saarstah! Remand would be productive or further advance 
the interests of the parties. Accordingly, the Court is exercising its discretion to deny plaintiff's motion for oral argu- 
ment. The Court notes, however, oral argument may be appropriate to assist the Court in resolving those issues that 
are not dependent in any way on privatization and which will be addressed in a future, separate opinion. 
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On August 12, 1996, Commerce, in compliance with this Court’s 
remand order to recalculate the dumping margins for tapered roller 
bearings manufactured by NTN Bearing Corporation of America, 
American NTN Bearing Manufacturing Corporation and NTN Corpo- 
ration without imposing the ten percent cap, filed its Final Results of 
Redetermination Pursuant to Court Remand, NTN Bearing Corpora- 
tion of America, American NTN Bearing Mfg. Corporation, and NTN 
Corporation v. United States, Slip Op. 96-93 (June 12, 1996) (“Remand 
Results”), with this Court. Commerce having complied with this Court’s 
remand order, it is hereby 

ORDERED that the Remand Results are affirmed, and all other issues 
having been previously decided, it is further 

ORDERED that this case is dismissed. 
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